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(3) The disclosure would not be ap-
propriate under the rules of procedure
governing the case or matter in which
the demand arose;

(4) The disclosure, including release
in camera, is not appropriate or nec-
essary under the relevant substantive
law concerning privilege;

(6) The disclosure, except when in
camera and necessary to assert a claim
of privilege, would reveal information
properly classified or other matters ex-
empt from unrestricted disclosure; or

(6) The disclosure would interfere
with ongoing enforcement proceedings,
compromise constitutional rights, re-
veal the identity of an intelligence
source or confidential informant, or
disclose trade secrets or similarly con-
fidential commercial or financial infor-
mation.

§1305.5 Service of demands.

Demands for official documents, in-
formation or testimony must be in
writing, and served on the General
Counsel, Millennium Challenge Cor-
poration, 875 Fifteenth Street NW.,
Washington, DC 20005-2221.

§1305.6 Processing demands.

(a) After service of a demand to
produce or disclose official documents
and information, the General Counsel
will review the demand and, in accord-
ance with the provisions of this sub-
part, determine whether, or under what
conditions, to authorize the employee
to testify on matters relating to offi-
cial information and/or produce official
documents.

(b) If information or material is
sought by a demand in any case or
matter in which MCC is not a party, an
affidavit or, if that is not feasible, a
statement by the party seeking the in-
formation or material, or by his/her at-
torney setting forth a summary of the
information or material sought and its
relevance to the proceeding, must be
submitted before a decision is made as
to whether materials will be produced
or permission to testify or otherwise
provide information will be granted.
Any authorization for testimony by a
present or former employee of MCC
shall be limited to the scope of the de-
mand.

§1305.8

(c) When necessary, the General
Counsel will coordinate with the De-
partment of Justice to file appropriate
motions, including motions to remove
the matter to Federal court, to quash,
or to obtain a protective order.

(d) If a demand fails to follow the re-
quirements of these regulations, MCC
will not allow the testimony or
produce the documents.

(e) MCC will process demands in the
order in which they are received. Ab-
sent unusual circumstances, MCC will
respond within 45 days of the date that
the demand was received. The time for
response will depend upon the scope of
the demand.

(f) The General Counsel may grant a
waiver of any procedure described by
this subpart where a waiver is consid-
ered necessary to promote a significant
interest of MCC or the United States or
for other good cause.

§1305.7 Final determination.

The General Counsel makes the final
determination on demands to employ-
ees for production of official docu-
ments and information or testimony.
All final determinations are within the
sole discretion of the General Counsel.
The General Counsel will notify the re-
quester and the Court or other author-
ity of the final determination, the rea-
sons for the grant or denial of the de-
mand, and any conditions that the
General Counsel may impose on the re-
lease of documents, or on the testi-
mony of an employee. When in doubt
about the propriety of granting or de-
nying a demand for testimony or docu-
ments, the General Counsel should con-
sult with the Department of Justice.

§1305.8 Restrictions that apply to tes-
timony.

(a) The General Counsel may impose
conditions or restrictions on the testi-
mony of MCC employees including, for
example, limiting the areas of testi-
mony or requiring the requester and
other parties to the legal proceeding to
agree that the transcript of the testi-
mony will be kept under seal or will
only be used or made available in the
particular legal proceeding for which
testimony was requested. The General
Counsel may also require a copy of the
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§1305.9

transcript of testimony at the request-
er’s expense.

(b) MCC may offer the employee’s
declaration in lieu of testimony, in
whatever form the court finds accept-
able.

(c) If authorized to testify pursuant
to this part, an employee may testify
to relevant unclassified materials or
information within his or her personal
knowledge, but, unless specifically au-
thorized to do so by the General Coun-
sel, the employee shall not:

(1) Disclose confidential or privileged
information; or

(2) For a current MCC employee, tes-
tify as an expert or opinion witness
with regard to any matter arising out
of the employee’s official duties or the
functions of MCC, unless testimony is
being given on behalf of the United
States.

§1305.9 Restrictions that apply to re-
leased documents.

(a) The General Counsel may impose
conditions or restrictions on the re-
lease of official documents and infor-
mation, including the requirement that
parties to the proceeding obtain a pro-
tective order or execute a confiden-
tiality agreement to limit access and
any further disclosure. The terms of
the protective order or of the confiden-
tiality agreement must be acceptable
to the General Counsel. In cases where
protective orders or confidentiality
agreements have already been exe-
cuted, MCC may condition the release
of official documents and information
on an amendment to the existing pro-
tective order or confidentiality agree-
ment.

(b) If the General Counsel so deter-
mines, original MCC documents may be
presented in response to a demand, but
they are not to be presented as evi-
dence or otherwise used in a manner by
which they could lose their identity as
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official MCC documents nor are they to
be marked or altered. In lieu of origi-
nal records, certified copies will be pre-
sented for evidentiary purposes. (See 28
U.S.C. 1733).

§1305.10 Procedure when a decision is
not made prior to the time a re-
sponse is required.

If a response to a demand is required
before the General Counsel can make
the determination referred to above,
the General Counsel, when necessary,
will provide the court or other com-
petent authority with a copy of this
part, inform the court or other com-
petent authority that the demand is
being reviewed, and respectfully seek a
stay of the demand pending a final de-
termination.

§1305.11 Procedure in the event of an
adverse ruling.

If the court or other competent au-
thority declines to stay the demand in
response to a request made in accord-
ance with §1305.10, or if the court or
other competent authority rules that
the demand must be complied with ir-
respective of the instructions from the
General Counsel not to produce the
material or disclose the information
sought, the employee or former em-
ployee upon whom the demand has
been made shall respectfully decline to
comply with the demand (United States
er rel. Touhy v. Ragen, 340 U.S. 462
(1951)).

§1305.12 No private right of action.

This part is intended only to provide
guidance for the internal operations of
MCC, and is not intended to, and does
not, and may not be relied upon, to cre-
ate a right or benefit, substantive or
procedural, enforceable at law by a
party against the United States.
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